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Echoing the Nuremberg precedent, the majority of the judges at the Tokyo Trial
ruled that its Charter did not violate the principle of legality in light of the
Kellogg-Briand Pact and other interwar pronouncements renouncing war as an
instrument of national policy. In his dissenting opinion, Radhabinod Pal of India
contended that those international efforts fell short of creating a customary law to
the effect of outlawing “aggressive” war. Instead, he continued, national sovereignty
was intact as the fundamental basis of international relations: the use of force
remained a legitimate means of self-defense, to be exercised as long as the state
in question had a “bona fide belief in the existence of some sufficient objective
condition.” Japan's war, in his view, was essentially justifiable in that regard. Apart
from the legal technicalities, he seems to have at least retrospectively resonated with
Japan’s wartime slogan of “liberating” Asia, too. His sympathy for Japan betrayed
his disapproval of the international status quo which, plagued with imperialism, had
long been forged through the violence of the victor nations. The Western powers’
call for peace, then, loomed as a hypocritical ruse for preserving their own interests.
In the end, Pal was an ideologically partisan judge in his own right. In defending
Japan’s cause, moreover, he was unconscionably indulgent in interpreting the
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conditions and scope of self-defense. On the ex post facto nature of the Crimes
against Peace per se, as it remains a contentious issue even today, Pal may have
made a valid point; the paucity of individual indictments for aggression in the
postwar years further suggests its incomplete state as a justiciable crime. All the
same, as advocates of the Trial argue, the slow yet persistent pursuit of a viable
mechanism for punishing aggression in and of itself may vindicate the legal minds
behind Nuremberg and Tokyo. One might also note that, with practical and
ideological prerequisites of war crimes trials brought off, the end of World War II
had occasioned a rare and auspicious moment for the growth of international

criminal law.
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2) Yuma Totani(2008), The Tokyo War Crimes Trial: The Pursuit of Justice in the
Wake of World War II Harvard University Asia Center. A&7} 24 231 AHAS A
ol FoJo] ZZIEATE 74 HiFR(2008) T oAt H K- 5 Ik Kk B D & IE DR AT
TEE.

3) Totani(2008), The Tokyo War Crimes Trial, pp.78-80, 218-222.

4) gslo) ghet F'o] FAHA A gt o]efe ofxol HEHIZA A FHIFHAA ¢
B3)o] gz A=Atk Matthew Lippman(1991), "Nuremberg: Forty Five Years
Later,” Connecticut Journal of International Law 7:1, reprinted in Guénaél Mettraux,
Perspectives on the Nuremberg Trial, pp.510-512.
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6) Neil Boister and Robert Cryer(2008), The Tokyo International Military Tribunal: A
Reappraisal, Oxford University Press, pp.136-137.
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10) Robert H. Jackson(1946), The Case against the Nazi War Criminals, New York:
Alfred A. Knopf, pp.76-78.
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Jackson United States Representative to the International Conference on Military
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Trials, London, pp.48-52.

12) Arnold C. Brackman(1989), The Other Nuremberg: The Untold Story of the Tokyo
War Crimes Trials, London: Collins), p.119.

13) Judgment of the International Military Tribunal for the Far East, reprinted in
Boister and Cryer, Documents on the Tokyo International Military Tribunal,
pp.79-81.

14) {HUE—RB(1986) THdk HUTE AT, pp.46-49.
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19) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, reprinted in Boister and Cryer, Documents on the Tokyo International Military
Tribunal, p.840.

20) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, pp.825-827.

21) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, p.829.

22) Sheldon Glueck(1946), The Nuremberg Trial and Aggressive War, New York:
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33) Wright(1947), "The Law of the Nuremberg Trial,” p.332.

34) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, pp.834-835, 839.

35) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, p.854.

36) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, p.866.

37) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, pp.885—888.
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2 YAYth 9= n)2a Tga Alo)o] =07 A|ZE wle]RHzoks
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38) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, pp.848-849.

39) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, p.919.

40) Richard H. Minear(1971), Victor’s Justice: The Tokyo War Crimes Trial, Princeton
University Press, pp.51-52.

41) Minear, Victor’s Justice, p.52.
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42) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, pp.848, 916.

43) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, p.917.

44) B2 o] olop7|& AUH, “F4 9] HEREH AAAIE X718 Bl AYske A2
AAIH o2 FFeithal AARE Zafrf ™, o2t At “e5d AL o dejE BoleA]
= 2 49 9 Thesterl Bl HEjeP L |AA] AEs8kal vk Pal, Radhabinod(1948),
Judgment of the Hon’ble Mr. Justice Pal, Member from India, pp.917, 919.

45) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, pp.1295-1296.
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46) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, p.910.

47) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, pp.907-910.
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48) Elizabeth S. Kopelman(1991), "Ideology and International Law: The Dissent of the
Indian Justice at the Tokyo War Crimes Trial,” New York University Journal of
International Law and Politics 23:2, pp.398-401, 406.

49) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, p.840.

50) Kopelman(1991), “Ideology and International Law,” New York University Jouranl of
International Law and Rolitics 23:2, p.428. WWIAEE o2 72 B ot 29
ST Yol MTH H Id EAgle 0|23 Z¥v= Aotk sl (201D 9L
Hlfi—A > FF a7 Rt A s, pl54.

) & gAY WEo] JIE A& dEAES W, AxLle] FAFHRI ARl Fore &
o A4 EE AEHE tigh A o] Azl tigh 27k A A, OJ
T AR wkee giAZ FAZoIuka HeFYk Ashis Nandy(1993), "The Other
Within: The Strange Case of Radhabinod Pal’'s Judgment on Culpability,” New
Literary History 23, p47. A& =%% &S X3 Ao = Wtk [ EFUE finisu o
[EBSBE R © EMEEBOA 1B BNE & By, pd4T, RERED LT —( > 8-+ 3+ ) 24
JOr A, p.157.
2) ol & HsAD ke 71A= AR skEof A4l FEja B4 Aleele Al
A B23ATE Boister and Cryer, The Tokyo International Military Tribunal: A
Reappraisal, p.34.
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53) Brackman(1989), The Other Nuremberg, London : Collins, p.78. Z5F 74 F713+=.
54) Wde] B8 sty A7) A= A e, 2o 2Ade= T 4669 F, 109900
23tk H%i’E(ZOOZ)T%*fJZ HIOHEFXBIGR © EEREGE IS8T o)) & Bl ASELT, p.408.
55) M T, ZEk A, KIAHIE F(1980) TR S > R 4 gl # 1) salbktt, pp.271-272.
56) B. V. A. Réling and Antonio Cassese, The Tokyo Trial and Beyond: Reflections of
a Peacemonger, Cambridge, UK: Polity Press, p.28.

57) EREEAI RS, B. V. A, V=27 & A. 71y t—¥, /G (1996 TV —1) > 74
HOUHHEN HWEE, pp.249-250.

58) Timothy Brook(2001), "The Tokyo Judgment and the Rape of Nanking,” Journal of
Asian Studies 60.3, p.692.

59) Nandy(1993), "The Other Within,” New literary History, pp.53-55. Wtl= HAlzAg o)
A AE AFHS BIE Dol YFo| REARA Fe) PES AAZ Ao Jgo
ggt= #2714 A|Alg) Nandy, "The Other Within,” New literary History, pp.60, 65.
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60) FHKEE(007)HUE <77/ B 9Ui-(1886 ~1967)0 {5 >, e S LIPS T fd 2 <t
KE2>5155%, p.188.

61) FHEEQR0ID D VHE— A > - g ) R BT EH L E I EE, pp.80-8l.

62) FHEEQOLID LV Hdi— A > - 37 ) X2 & st i 2E, pp.35, 39, 80-81. o}
£ WHREES Zo] ATAEA ST WAl EFate] Ax gA 2ol vhlet HWe &
AN WANFIA §gt AR 5 goele dFda ATk pes.

63) FFHE(2009) 0T <757/ F9UA(1886 ~196 75> | T S LT ifc % 1557,
pp.176, 189.

64) L=, A NE1984) " LR L IEHIT g s TR - OV BS G
4, pp.199-202.

65) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, p.1354.

66) Boister and Cryer(2008), The Tokyo International Military Tribunal: A Reappraisal,
Oxford University Press, pp.202-203.

67) Kopelman(1991), “Ideology and International Law,” New York University Journal of
International Law and Rolitics 23:2, p.431.
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68) Totani(2003), The Tokyo War Crimes Trial, Harvard University Asia Cener, p.226.
GEojFe] FHAREL 7 thik(2008) THTHH - 28 KIS DL & 1F iR AT ET,
p.325

69) A FIFR(2008) THURU R A28 iR KRB 0 & IEFR DB R AT RS, pp.326-327.

70) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, p.1354.
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71) 78 /—F-—=)b, MW #i#(1953) 7 )T RO 5 5 804 SO, 7H1(2008)
INFfE pp.310-3139] Tk EHTE Y] IR O o] HEE AXARE FE
72) Brackman(1987), The Other Nuremberg, London:Collins, pp.382-383.

3) Thk o] agro| AL & 7iM e} 2 T AAY A FEA HAo] oh} T3] 1
#A&dol] 3k A siAo] il “The Dissent of Judge Kaul: A Challenge for the
Prosecution’s Evidence?” The International Criminal Court Kenya Monitor (14 April
2011): http://www.icckenya.org/2011/04/the-dissent-of-judge-kaul-a-challenge-for-th
e—prosecution%e2%80%99s—evidence/.
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74) RS AR 7] WA Abeldl| RS B Y A Ue] Ao Fo] =& A%
Bl AR oA o] eiickar AAg 7o) et o]FAA] fkrkar FAskar k.
Roling and Cassese, The Tokyo Trial and Beyond, p.29. 74 w2 79l 4 =
Agie] Aol #3 FEHALY] JHS FANA ke BlEA o] o] FH =],
Aot T =25 sfefuok AR A2 Aofxe] F71E ol A|RE IR B YA 59
£ Fo] ML gl AoE Fwict Brackman, The Other Nuremberg, pp.78-79.
o] Al A W 71Eo] whEo] HiEZ iR o] AT AElE 7)™l Aokt A
ofl] A3, Bl HYAAMTE dvke ol FEo] Stk IR E(2009) it <75
B9 (1886 ~ 1967 (5> | THEE S AR AT 22 <SRt k27> 5, pp.200, 204

75) Concurring Opinion by the Honorable Mr. Justice Delfin Jaranilla, Member from
the Republic of the Philippines, reprinted in Boister and Cryer, Documents on the
Tokyo International Military Tribunal, p.657. SFEhok Aale JEEN7} AF=H] A}
BHEo| AEARE d ATe FAPu 27 HAdo] 1 S AW ATskA fgorn 5
Aol sjH=re] MHS AWl AHshe PHe FAFH QG TR 718 YFs ¥
81, HFYPRFI} HHstAx s AFHA JASTTAH 2AE FV|ET, BEHQ) T4
Absle] ®ah Aoy} AEEojoksitls dEe FHES Melditk Concurring Opinion by
the Honorable Mr. Justice Delfin Jaranilla, pp.649, 651.

76) Boister and Cryer(2008), The Tokyo International Military Tribunal: A Reappraisal,
p.38.
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77) US.A. and Others v. Araki and Others: Judgment of the President, reprinted in
Boister and Cryer(2008), Documents on the Tokyo International Military Tribunal,
p.638.

78) 2% T3 AA(HlkiE) S B, 23 20988 Aty ‘Hale| vk FH'7F ¥
AR A HFo] 2RITh= 48 Boister and Cryer(2008), The Tokyo International
Military Tribunal: A Reappraisal, pp.253-254 183l H £ E(2008) "o st el [HBRREE
R ERRECR 2B BHiE)) & L, ppdb9-461 FZE o] 3u% o] BES x| 9l
t}. Roling and Cassese(1993), The Tokyo Trial and Beyond, pp.67, 99.

79) AT Ae F F1F JAY o=, Kirsten Sellars(2011), "Imperfect Justice at Nuremberg
and Tokyo,” European Journal of International Law 21:4 (2011).

80) Boister and Cryer(2008), The Tokyo International Military Tribunal: A Reappraisal,
p.136.

81) Constantine Antonopoulos(2001), "Whatever Happened to Crimes against Peace?”
Journal of Conflict and Security Law 6:1 (2001), pp.34-39.
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82) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, p.1367.

83) Pal, Radhabinod(1948), Judgment of the Hon’ble Mr. Justice Pal, Member from
India, pp.1341-1343.

84) Brook(2001), "The Tokyo Judgment and the Rape of Nanking,” pp.686, 693-695.

85) Boister and Cryer(2008), The Tokyo International Military Tribunal: A Reappraisal,
p.126.

86) Boister and Cryer(2008), The Tokyo International Military Tribunal: A Reappraisal,
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